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ABSTRACT

Some limitations may be imposed on property rights in Islamic law. One
of the limitations on the disposition of private property relates to spaces
where women move freely in the house without wearing the scarf (hijab),
which can be seen from the outside. This issue, which was brought up in
classical sources of Islamic law as well as in Ottoman fatwa collections, draws
attention as an important complaint in the shar ‘iyyah records. However,
despite its significance, there is a noticeable scarcity of independent
studies on the subject. To address this gap, this article aims to examine the
visibility of women'’s domestic private spaces (maqarr al-niswan) from the
outside in the context of restrictions on private property. The study delves
into the powers of disposition of people’s private property and examines
the corresponding changes in the legal system. It aims to determine
whether dispositions that violate privacy can be restricted by law while also
analyzing how this matter is portrayed in the fatwa collections and how it
was implemented in Ottoman practice based on the shar ‘iyyah records. The
findings obtained contribute to a better understanding of the limitations on
private property in Islamic law and offer insights into the historical context
and application of such restrictions.

Keywords: Islamic Law, Neighborhood Law, Private Property, Restriction,
Magqarr al-niswan

oz

islam hukukunda miilkiyet hakkina birtakim sinirlamalar getirilebilmektedir.
Ozel miilkiyetteki tasarruflara sinilama getiren sebeplerinden birisi de
kadinlarin ev icerisinde tesettlire girmeden rahatca hareket ettikleri
mekanlarin disaridan gériilmesidir. Islam hukukunun klasik kaynaklarinin
yani sira Osmanli fetvd mecmualarinda da gtindeme getirilen bu mesele,
ser'iyye sicillerinde 6nemli bir sikayet konusu olarak dikkatleri cekmektedir.
Ancak 6nemine ragmen konuyla ilgili mistakil ve nitelikli calismalar
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yapilmamistir. Bu makale, s6z konusu eksikligi gidermek icin 6zel mdlkiyete getirilen sinirlamalar baglaminda
kadinlara ait ev ici 6zel mekanlarin (makarr-1 nisvdn) disaridan goriilmesini incelemeyi hedeflemektedir. Calisma,
insanlarin 6zel mulkindeki tasarruf yetkilerini arastirmakta ve konuyla ilgili hukuktaki degisimi analiz etmektedir.
Mahremiyeti ihlal eden tasarruflarin kanun yoluyla sinirlandirilip sinirlandirilamayacagini tespit etmeyi amaglayan
calisma, ayni zamanda bu konunun fetva mecmualarinda nasil tasvir edildigini ve ser’iyye sicillerinden hareketle
Osmanli uygulamasinda nasil hayata gegirildigini tahlil etmektedir. Elde edilen bulgular, islam hukukunda &zel
mulkiyete getirilen sinirlamalarin daha iyi anlasiimasina katki saglamakta ve bu tiir kisitlamalarin tarihsel baglami
ve uygulamasi hakkinda fikir vermektedir.

Anahtar Kelimeler: islam Hukuku, Komsuluk Hukuku, Ozel Miilkiyet, Sinirlama, Makarr-1 nisvan
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Introduction

The visibility of women’s domestic private spaces (magarr al-niswan) from the outside
is one of the possible limits on one’s disposition of private property in Islamic neighborhood
law. One of the most important rights of neighbors over each other is to act in a way that does
not violate privacy. As a requirement of this, no one can make any disposition in such a way
that they can see the spaces where women are present. The visibility of women’s domestic
private spaces was considered a violation of privacy in Islamic law, and necessary regulations
were made to eliminate any situation that violated it. This issue, which was dealt with in the
Ottoman fatwa collections, especially under the title of Kitab al-Hitan, draws attention as an
important complaint in the shar ‘iyyah records.

In this study, we first show whether the powers of disposition in one’s private property
are limited in Islamic law and the changes in the law on this issue. Then, drawing on sources
from the early periods of Hanafl law, we discuss whether actions that cause women’s spaces
to be seen from the outside can be limited or not. However, a study that does not take into
account the practical application of the law would be incomplete. For this reason, we show
what is meant by these spaces where women were present, what kind of dispositions-imposed
restrictions on private property there were, which demands on the subject were justified, how
situations that violated privacy were eliminated, how the parties behaved with regard to this
subject, how the issue was reflected in the fatwa collections, and how these were applied in
Ottoman practice based on the shar iyyah records.

1. Property Right and Its Limitations

Property right is a proper right that grants a person full dominance over their property and
broad powers. As a requirement of this right, individuals have the right to use, benefit from,
and dispose of their property as they wish.! Normally, individuals can act as they wish on their
own property. For this reason, no one has the right to interfere with another person’s property.

The question of whether the right of property can be limited or not, and whether resulting
damages give rise to liability for compensation, is a matter of serious debate in HanafT law.
According to early HanafT scholars (mutagaddimiin), no one can prevent a person from acting
on their private property, even if their actions harm others. While they believed that it is a
religious obligation to prevent the disposition that harms others, they thought that such behavior
could not be prevented from a legal point of view.? As a matter of fact, it is clearly stated that

1 Shams al-A’imma Muhammad b. Ahmad b. Sahl al-Sarakhsi, al-Mabsit (Beirut: Dar al-Kutub al-‘Ilmiyya,
1993), 17/91, 15/21-22; ‘Ala’ al-Din Abd Bakr b. Mas‘td al-Kasani, Bada i  al-Sana’i* fi Tartib al-Shara’i‘
(Beirut: Dar al-Kutub al-‘Ilmiyya, 1986), 6/127, 263-265.

2 Muhammad b. al-Hasan al-Shaybani, al-4s/, ed. Mehmet Boynukalin (Beirut: Dar al-Ibn Hazm, 2012), 3/281;
Sarakhsi, al-Mabsut, 15/21-22; Kasani, Bada’i* al-Sana’i‘, 6/263-265; Majd al-Din ‘Abdullah ibn Mahmiid
ibn Mawdud al-Mawsili, al-Tkhtiyar li-Ta ‘lil al-Mukhtar (Beirut: Dar al-Kutub al-‘Tlmiyya, 1937/1356), 2/77,
5/47; Fudayl Chalabi, ad-Damanat fi al-furii* al-Hanafiyyah (Istanbul: Suleymaniye Library, Nuruosmaniye
Collection, 1965), fol. 88b, 92a-b.
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individuals can dispose of their private property as they wish, and although it is good to avoid
actions that harm others, this is not a legal obligation and this disposition is not recorded as
on the condition of “not harming anyone else” in the early sources of the madhhab.? Due to
these reasons, early HanafT scholars stated that individuals could dispose of their own property
as they wished and that they would not be responsible for some harmful acts they carried out
there. Since the understanding of absolute disposition in private property is dominant, actions
that cause damage to others are not considered unlawful and therefore do not produce liability
for compensation. However, this view, which states that a person has wide disposition authority
over their private property, is mostly valid for adjacent (jiwdr) neighbors. This is because,
since the early period of the madhab, the idea that harmful acts can be limited in the upstairs-
downstairs neighborhood has been dominant. Indeed, as it is clearly seen in the main sources
of the Hanafl madhhab, owners can only dispose of their property in the upstairs-downstairs
neighborhood as long as they do not involve someone else’s rights.* In other words, in this
type of neighborhood, since neighbors have certain rights over each other, the disposition of
private property depends on not violating the rights of another.

As seen, people have a wider disposition authority over their private property regarding
their next-door neighbors, whereas they have a more limited authority with their upstairs and
downstairs neighborhoods. Therefore, according to early Hanaft scholars, this authority in
private property is not conditioned by the requirement of not causing harm to others but by
the involvement of certain rights belonging to others in one’s own property.’ In other words,
no restrictions are imposed on behaviors that cause damage, since it is assumed that mutual
rights do not exist in the next-door neighborhood. However, restrictions are imposed in the
case of the upstairs-downstairs neighborhood, since it is assumed that owners have certain
rights over each other. This view, which was adopted by early Hanafi scholars and represents
the rule of zahir al-riwaya in the madhhab, is based on Abt Hanifa’s rule.

However, Abii Yiisuf, one of the leading HanafT jurists and student of Abii Hanifa, contradicted
this rule of his teacher, adopting the view that acts on private property that cause harm can be

3 Shaybani, al-Asl, 3/281; Sarakhsi, al-Mabsiit, 23/188; Kasani, Bada'i * al-Sana’i*, 6/127, 263-265, 7/28-29;
Mawsilt, al-Tkhtiyar, 2/77, 5/47.

4 Sarakhsi, al-Mabsiit, 17/91-92; Kasani, Bada'i * al-Sand’i‘, 6/264-265; Burhan al-Din ‘Ali b. Ab1 Bakr al-
Marghinani, al-Hiddaya sharh Bidayatal-mubtadi’ (Beirut: Dar Ihya’ al-Turath al-*Arabi, n.d.), 3/108-109;
Mawsili, al-Ikhtiyar, 2/77. See also Wahbah al-Zuhayli, al-Figh al-Islami wa-Adillatuh (Damascus: Dar al-Fikr,
1988), 4/2092-2903.

5 Sarakhsi, al-Mabsiit, 17/91-92; Kasani, Bada'i * al-Sand’i‘, 6/264-265; Marghinani, al-Hidaya, 3/108-109.
Abu Hanifa is of the opinion that without the permission of the owners of the apartments on the upper floor,
those below can not make any disposition of their own property that would weaken the building and cause it to
collapse. According to him, what is essential in the dispositions of persons in condominium ownership is that
the owners are prohibited from disposing of the main structure. This is because in a flat or condominium, each
flat and part of the structure of the flat or condominium is the right of the other owners. If these dispositions
of one’s own property cause harm to one’s neighbor, people should follow the basic rule (as/). For detailed
information see Fakhr al-Din ‘Uthman b. ‘Ali al-Zayla'1, Tabyin al-Haqa'iq Sharh Kanz al-Daqa’ig (Bulaq:
al-Matba‘a al-Kubra al-Amiriyya, 1313), 4/195-196.
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limited in certain circumstances. Most of the later Hanafi scholars (mutaakhkhirin) favored the
view of Abt Yisuf and restricted the right of disposition of one’s property to the condition of
“not harming others,” presenting a different attitude from early Hanaft scholars on this issue.
According to them, people do not have a wide disposition right on their private property. This
is because the authority of disposition of one’s private property is restricted on the condition
that it does not cause harm to others. Therefore, if people’s actions on their property harm
others, the owners cannot make such dispositions. If someone takes such action, they must
be prevented from doing so; otherwise, they will be liable for damages.

In particular, these views on the adjacent (jiwdr) neighborhood, which assert that the right
to property is not absolute and that the authority to dispose of one’s property is limited to the
condition of “not harming others,” were first discussed in the genre of wagqi ‘at books and
continued to be debated in the same genre for a long time.® Although this issue was addressed
in the aforementioned works, it did not become part of the doctrine until the time of Zayla'T’s
Tabyin al-Haqaiq.” Despite some earlier HanafT faqths discussing and adopting this view, the
fact that jurists such as Kasani, Marghinani, and Mawsili, in particular, took a stance for the
established view (qiyas) in the madhhab clearly demonstrates this situation.?

This view gained authority, as it was repeated in the aforementioned type of books and
eventually took its place in later furi’ al-figh texts of the madhhab and commentaries written on
those texts. For example, Zayla‘T states that according to the established rule in the madhhab,
a person can dispose of their property in an unlimited manner. This rule was abandoned due to
the principle of beneficence (maslaha), so it is not religiously permissible to do something that
harms someone else.” From that time forward, we can easily say that the view of the later Hanafi
scholars was preferred and applied and became part of the doctrine.'® As a result, the rule of the

6  Burhan al-Din al-Bukhari, al-Muhit al-Burhani fi al-Figh al-Nu ‘mant (Beirut: Dar al-Kutub al-‘Ilmiyya,
1424/2004), 7/388, 517; Hasan b. Mansir al-Uzjandi al-Farghani Qadi Khan, Fatawa Qadr Khan (Beirut: Dar
al-Kutub al-‘Tlmiyya, 2009), 3/77-79; Majd al-Din al-Usriishani, al-Fusiil fi al-muamalat (Istanbul: Suleymaniye
Library, Nuruosmaniye Collection, 1773), fol. 373a-b; ‘Imad al-Din al-Marghinani, Fusiil al-ikkam (Istanbul:
Suleymaniye Library, Yazma Bagislar Collection, 990), fol. 349b-351a; Muhammad b. Isra’1l Badr al-Din Ibn
Qadi Simawna, Jami * al-Fusilayn (Cairo: al-Matbaa al-Azhariyyah, 1300), 2/123-124; Chalabi, ad-Damanat,
fol. 88b-90a.

7 For a detailed study on this issue, see Saffet Kose, Islam Hukukunda Haklan Kétiiye Kullanilmasi, (Istanbul:
IFAV Publications, 1997), 193-218.

8  Marghinani, al-Hidaya, 3/249; 4/392, 475; Kasani, Bada i “ al-Sana i ‘, 6/264; Mawsili, al-Tkhtiyar, 5/47.

9 Zayla'1, Tabyin al-Haqa'ig, 4/196. Zayla'T’s statements here are merely a repetition of the relevant fatwas in
Burhan al-Din al-Bukhart’s (d. 570/1174?) work. Therefore, this situation is a manifestation of the reflection
of the opinion that gained a certain authority by being mentioned in the type of waqi ‘at books, in later texts of
furd’ al-figh. For detailed information, see Burhan al-Din al-Bukhari, al-Muhit al-Burhant, 7/388.

10 For this, we can refer to Ibn al-Humam’s Fath al-Qadir, Ibon Nujaym’s Bahr al-Ra'iq, Haskafi’s al-Durr al-
Muhtar, and Ibn Abidin’s Radd al-Muhtar. For detailed information see Kamal al-Din Ibn al-Humam, al-SivasT,
Fath al-Qadir (Beirut: Dar al-Fikr, n.d.), 7/321-322, 326; Zayn al-Din Ibn Nujaym, a/-Bahr al-Ra’iq Sharh
Kanz al-Daqa’iq (Cairo: Dar al-Kitab al-Islami, n.d.), 7/33; "Ala’ al-Din al-Haskafi, al-Durr al-Mukhtar fi
Sharh Tanwir al-Absar, ed. Abd al-Mun‘im Khalil Ibrahim (Beirut: Dar al-Kutub al-‘Ilmiyya, 2002), 1/477,;
Muhammad Amin Ibn ‘Abidin, Radd al-Muhtar ‘ald 'I-Durr al-mukhtar (Beirut: Dar al-Fikr, 1412), 5/237, 448.
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zahir al-riwdya in the Hanafl madhhab, which initially stated that people have wide authority
of disposition of their private property, was transformed by the fatwas and interpretations of
the HanafT scholars to the following statement: “People can dispose of their property only
on the condition that they do not harm others; if their actions on their property harm others,
then the damages incurred must be compensated.” Thus, it is clear that by narrowing down
the relevant rule in this matter it has become part of the doctrine. This view was also adopted
in Ottoman law, where the Hanafi madhhab was practiced in an official capacity.

As seen, it is clear that the early Hanafi scholars evaluated the religious and legal aspects
of the issue differently. In fact, there is no dispute that behavior that causes harm is haram
and that there is a religious obligation to prevent it or to stay away from such acts. This is the
religious aspect of the issue, the early HanafTs stated that actions that cause harm cannot not
be legally limited and there was nothing to be done in such cases because they thought that
people could dispose of their private property as they wished. From this point of view, we
can easily say that the principle of not harming others was initially addressed as a religious-
moral issue, but the legal aspect was evaluated differently. However, changes in the religious
and moral fields over time have brought about some changes in the relevant rulings about
the adjacent neighborhood. The increasing number of behaviors that violate neighborhood
laws has made it necessary to guarantee human rights by law, to prevent such actions, and to
impose limitations on the relevant rules.

In conclusion, the view adopted by early Hanafl scholars was based on the established
rule of the madhhab (qiyas/asl), while the view preferred by later Hanafi scholars was based
on istihsan. However, as Zayla‘T stated, the later Hanaff scholars abandoned the established
rule in the madhhab due to the principle of beneficence (maslaha) and restricted the authority
of disposition of one’s property on the condition of not causing harm to others. This second
view, which is the basis of fatwas, was also preferred in Majalla."

2. Restrictions on Private Property Due to Neighborhood Law

As seen above, it is a basic rule in Islamic law that everyone can dispose of their own
property as they wish. However, some limitations may be imposed on the right to property
when someone else’s rights come into play, when the benefits and interests of people are
involved, or when harm is caused to someone else. The most important restrictions on the
right to property include the pre-emption right (shufa), easement rights, and expropriation.

One of the limitations imposed on private property in Islamic law is the limitations arising
from neighborhood law. As a requirement of this, no one has unlimited authority over their
property. This is because, as can be clearly seen in the relevant rules on the subject, the principle

11 In accordance, we can refer to articles 1197 ™ to 1203 " of the Majalla. As seen in these articles, if a person’s
disposition of his/her own property results in harm to others, then the person in question will be prohibited from
this disposition. For detailed information, see Ali Haydar, Durar al-Hukkam Sharh Majallat al-Ahkam (Istanbul:
Matbaa-i Tevsi-i Tibaat, 1330), 3/464-476.
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of not harming others is essential in neighborhood law.!? If people’s actions on their private
property disturb their neighbors or prevent them from acting on their own property, or cause
them material damage, then the disturbing conditions must be removed, and the damages must
be compensated. For example, if the growing branches of a tree in someone’s garden disturb
their neighbors, or if a later building on someone’s private property completely blocks the
light or air of another person, they must be partially or entirely removed.'* As seen in these
examples, behaviors that cause harm in neighborhood law may impose some restrictions on
private property. However, it is important to consider the extent of the damage in order to
limit such actions on someone’s property, as every damage does not restrict the property. As a
matter of fact, as stated in article 1197 of Majalla, the disposition of people’s private property
can only be prevented if it causes excessive harm to another person.'*

In neighborhood law, it is the concept of “al-darar al-fahish” (excessive damage) that
usually appears in the limitations imposed on private property and determines responsibility/
limitation in this regard.'® Every kind of action that prevents the actual benefit expected from
a commodity or violates the essential and basic needs of individuals is considered to be al-
darar al-fahish.'* However, it is not possible to limit this concept to a specific amount. This
concept may vary according to time, place and individuals. What may be excessive for one
person may be normal to another. Therefore, when determining the extent of the damage, it is
necessary to consider the customs and the conditions of the period. In other words, the main
factor that determines the measure here is the custom (‘urf).

We can generally divide the actions that lead to restrictions on private property due to
neighborhood law into three categories: the actions that prevent people from disposing of
their private property,!” the structures that violate someone else’s rights,'® and the violations
of privacy by observing the private spaces where women are located from the outside.

Since it exceeds the limits of this study and would require a separate study, we will exclude
the first two of these reasons from the scope of this article and will only deal with the situation
of seeing the private spaces where women are present from the outside.

12 Burhan al-Din al-Bukhari, al-Muhit al-Burhant, 7/388; Zayla‘1, Tabyin al-Haqa iq, 4/196; Ibn Nujaym, Bahr
al-Ra’iq, 7/33; Ton ‘Abidin, Radd al-Muhtar, 5/448.

13 Catalcali Ali Efendt, Fatawa Ali Efendr (Istanbul: Suleymaniye Library, Pertevniyal Collection, 345), 2/641-643;
Ali Haydar, Durar al-Hukkam, 3/461-462.

14 Ali Haydar, Durar al-Hukkam, 3/462-463.

15 Burhan al-Din al-Bukhari, al-Muhit al-Burhant, 7/388; Zayla‘1, Tabyin al-Haqa iq, 4/196; Ibn Nujaym, Bahr
al-Ra’iq, 7/33; Ibn ‘Abidin, Radd al-Muhtar, 5/448. See also Ali Haydar, Durar al-Hukkam, 3/462-463.

16  Ali Haydar, Durar al-Hukkam, 3/466-468.

17 The following actions that cause discomfort to others can be given as examples: a bakery is built next to the
house and its fumes come into the house, a cook shop is opened in the bazaar of the drapers, a soap house is
built in the neighborhood, a slaughterhouse is built near a mosque, noisy shops, such as blacksmith shops or
mills, are built near houses and they cause disturbance to the neighbors, the air and sunlight of a neighboring
building are completely cut off by the building or the upper floor that is built afterward.

18  We can give the following as examples: The foundation of a construction going under the neighboring building,
the eaves of balconies overflowing into the neighbor’s courtyard, protrusions, such as bay windows and branches
of trees growing in the garden extending into the neighbor’s house or garden.
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3. The Visibility of Women’s Domestic Private Spaces from the Outside in

Islamic Law

As mentioned in the previous section, the visibility of women’s domestic private spaces
from the outside is one of the reasons that could enforce restrictions on private property. As
a matter of neighborhood law, nobody can dispose of their property in such a way that they
can see spaces where women are present. This is because the construction of buildings in a
way that does not violate privacy is one of the most important rights people have over each
other. If a person builds a new house or constructs a new window on their property in such a
way that they can see the kitchen or courtyard of their neighbors, these dispositions should be
prevented, and damages should be compensated. These situations violate privacy.

The issue of whether the acts that cause women’s domestic private spaces to be seen from
the outside can be restricted or not can be found in the early texts of the Hanaff madhhab.
The issue under discussion is whether a person who climbs a mulberry tree in their garden
will be prevented from doing so if they can see women on someone else’s property. In fact,
according to the established view in the madhhab, this action on one’s private property cannot
be prevented. However, Samarqgandi (d. 373/983) says that the person who climbs a tree will be
prevented from doing so."” Nevertheless, it is not appropriate to completely restrict someone’s
disposition of another’s property to prevent harm to others. The damage suffered by the owners
will be greater than the damage incurred by the neighbor. For this reason, the rights of the
other party must also be protected while eliminating the damage suffered by the neighbor.
Thus, Sadr al-Shahid (d. 536/1141), one of the HanafT jurists, proposed a view that does not
completely prevent people from disposing of their property and protects the rights of the
other party. Accordingly, one should inform women in advance of the time when they are
going to climb a tree to enable them to cover themselves and take precautions. This view is
considered more appropriate for protecting the rights of both parties.?® In this case, the person
is responsible for notifying beforehand when they are going to climb the tree. Otherwise, the
judge can prevent this act by court decision.? This disposition of someone’s property violates
the privacy of the neighbor and causes harm to them.

In another example, it is stated that a person who builds a window in such a way that
they can see their neighbor’s family will be prevented from disposing of their own property.
However, some jurists argue that this restriction is only valid if the window overlooks an area
designated for women.?

19  Abii al-Layth al-Samarqandi, Kitab al-Nawdazil (Istanbul: Suleymaniye Library, Sehit Ali Pasa Collection, 935),
fol. 303a; Abt al-Layth al-Samarqandi, al-Fatawa min agawil al-mashayikh fi al-ahkam al-shar ’iyyia (Beirut:
Dar al-Kutub al-‘Ilmiyya, 1971), 702.

20 Ibn al-Humam, Fath al-Qadir, 7/327. Ibn al-Humam clearly states that this opinion belongs to Sadr al-Shahid.
However, this view is quoted in other Hanaff sources without attributing it to him. For detailed information,
see Burhan al-Din al-Bukhari, al-Muhit al-Burhanit, 5/409; Hafiz al-Din Muhammad b. Muhammad b. Shihab
al-Kardari al-Bazzazi, al-Fatawa al-Bazzaziyya, ed. Salim Mustafa al-Badri (Dar al-Kutub al-‘Tlmiyya, 1971),
2/475; Zayn al-Din Ibn Nujaym, al-Ashbah wa al-Naza 'ir (Beirut: Dar al-Kutub al-‘Ilmiyya, 1419), 73.

21 Burhan al-Din al-Bukhari, al-Muhit al-Burhant, 5/409; Bazzazi, al-Fatawa al-Bazzaziyya, 2/475; Tbn al-Humam,
Fath al-Qadir, 7/327; Ibon Nujaym, al-Ashbah wa al-Naza 'ir,73.

22 Ibn Nujaym, Bahr al-Ra’iq, 7/33; Tbn ‘Abidin, Radd al-Muhtar, 5/448.
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As the aforementioned statements reflect more on the theoretical dimension of the subject,
it is necessary to reveal how they are applied in practice. In fact, a study that does not take
into account the practical application of law will be incomplete in every aspect. Therefore,
we will try to deal with concrete examples of what is meant by the spaces where women are
present, what kind of dispositions impose restrictions on private property, how the issue is
reflected in fatwa collections, and how these were applied in Ottoman practice based on the
shar Tyyah records.

4. The Protection of Domestic Privacy in Ottoman Practice: Maqarr al-niswan

4.1. The Spaces Considered as Maqarr al-niswan

The term “magqarr al-niswan” is used in Ottoman fatwa collections and shar ‘iyyah records
to indicate private spaces where women are present. This concept refers to the spaces where
women move freely and spend most of their time without wearing the scarf (%ijab), such as
the kitchen, the wellhead, and the courtyard.”

Since the areas defined as magarr al-niswan are limited only to those stated above, it is not
considered a violation of privacy to observe every space where women are present from the
outside. For example, as seen in the fatwas, the garden of a house is not considered a maqarr
al-niswan.** The fact that women occasionally go out to the garden does not give the owners
the right to impose restrictions on someone else’s private property. For this reason, a person
cannot request their neighbor to “remove this situation that violates my privacy or take the
necessary precautions by putting up a curtain.”* However, if the kitchen is in the garden, or if
women have to use the well in the garden, then the garden is considered a magarr al-niswan.*

The greeting room (selamlik) was also not considered as a magarr al-niswan.?’ The fact
that a room that used to be used as a greeting room is later used by women does not change the
status of this place. Therefore, property owners cannot demand that their neighbors close the
windows or put something that prevents these rooms from being seen, claiming that privacy
is violated if these rooms are visible.?® In such situations, everyone should take their own
precautions and solve their own problems. In such cases, the previous status (qadim) of the
buildings is essential. In other words, if a place that was not considered a magarr al-niswan
before becomes a place belonging to women afterward, this does not give rise to a right of
restriction.

23 Catalcall, Fatawa Ali Efendi (Pertevniyal, 345), 2/626-643; Sheikh al-Islam Feyzullah Efendi, Fatawa Feyziyye
(Istanbul: Suleymaniye Library, Pertevniyal Collection, 347), 503-508; Yenisehirli Abdullah Efendi, Bahjat
al-Fatawa (Istanbul: Suleymaniye Library, Pertevniyal Collection, 327), 569-577; Durrizade Mehmed Arif
Efendi, Natijat al-Fatawa (Istanbul: Suleymaniye Library, Pertevniyal Collection, 354), 545-550; Ali Haydar,
Durar al-Hukkam, 3/473-476.

24 Catalcali, Fatawa Ali Efendi (Pertevniyal, 345), 2/630. See also Ali Haydar, Durar al-Hukkam, 3/473-4717.

25  Catalcall, Fatawa Ali Efendr (Pertevniyal, 345), 2/630.

26  Ali Haydar, Durar al-Hukkam, 3/474.

27  Yeni Sehirli, Bahjat al-Fatawa (Pertevniyal, 327), 573; Ali Haydar, Durar al-Hukkam, 3/477.

28  Yeni Sehirli, Bahjat al-Fatawa (Pertevniyal, 327), 573.
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4.2. The Protection of Privacy and Elimination of Violations

The construction of buildings in a way that would not violate the privacy of neighbors was
considered one of the most important rights of neighbors over each other in Ottoman society.
For this reason, Ottoman jurists attached great importance to the protection of domestic privacy
and made the necessary regulations to eliminate any situation that violated it. The situation
was handled so sensitively that it was stated that if the call to prayer (adhan) was recited from
the minaret, it would be more appropriate to recite it from below in case the women in the
quarter could be seen.?

It is an undeniable fact that some violations occur when new buildings or extensions or
additions are constructed on one’s private property. If such activities violate the privacy of
women in spaces considered maqarr al-niswan, this situation leads to the right to demand and
sue for the removal of the disturbance. As seen in the examples of fatwas, if the neighbor’s
magqarr al-niswan is visible due to the construction of a new building (such as an inn, bathhouse,
mill, slaughterhouse, garden, etc.), the addition of windows, balconies, and roofs to the existing
building, the construction of a high floor, or the collapse of a wall, the neighbor’s right to demand
the prevention of the inconvenience caused is the most natural right of the harmed neighbor.*

When violations of privacy were identified during rebuilding processes, parties sometimes
resorted to agreements, and sometimes the disturbing situations were removed. For example,
in a court record dated 1667, it was decided to close windows that had been built later and
overlooked the neighbor’s magarr al- niswan.*' In another case dated 1741, it can be seen that
the neighbors agreed among themselves regarding the parts of the building that had been built
higher than before and violated privacy.* In such cases, the opinions of the experts at the end
of the investigation and examination played an important role in determining the decision.
In fact, in a case dated 1730, the court ruled that the claim was justified at the end of the
investigation and ordered the removal of the windows.** In another case example dated 1740,
it was discovered that the claim regarding the visibility of the magarr al- niswan did not reflect
the truth. It was decided that the chimney, which had been built later, should remain as it was.**

The spaces where the maqarr al-niswan can be seen are not limited to adjacent neighbors.
Examples in fatwa collections show that neighbors across the street are also included, along

29  IImiye Salnamesi (istanbul: Matbaa-i Amire, 1334), 390.

30 Catalcali, Fatawa Ali Efendr (Pertevniyal, 345), 626, 627, 628, 630; Feyzullah Efendi, Fatawa Feyziyye
(Pertevniyal, 347), 504; Yeni Sehirli, Bahjat al-Fatawa (Pertevniyal, 327), 573-574; Durrizade, Natijat al-
Fatawa, (Pertevniyal, 354), 548.

31 Istanbul Kad: Sicilleri Bab Mahkemesi 3 Numaral: Sicil, ed. Mehmet Akman (istanbul: ISAM Publications,
2011), 17/819-820.

32 Diyarbekir Ser’iyye Sicilleri Amid Mahkemesi 3754 Numaral: Sicil, ed. Ahmet Zeki Izgoer (Diyarbakir: Dicle
University Faculty of Theology Press, 2014), 525.

33 Istanbul Kadi Sicilleri Bab Mahkemesi 150 Numaral Sicil, ed. Coskun Y1lmaz (Istanbul: Kiiltiir AS. Publications,
2019), 527.

34 Istanbul Kadi Sicilleri Bab Mahkemesi 172 Numaral Sicil, ed. Coskun Yilmaz (istanbul: Kiiltiir AS. Publications,
2019), 558.
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with adjacent neighbors.* If the magarr al-niswan is visible from the opposite side of the
street, then the distant neighbor must change their window or wall in a way that women are
not visible or take necessary precautions to prevent it.*

There is no religious difference in this regard, as non-Muslim citizens have the same rights
as Muslims in matters of transactions (mu ‘@malat). For example, if a window or balcony built
by a Muslim neighbor causes their non-Muslim neighbor’s magarr al-niswan areas to be
seen, the non-Muslim citizen can demand that this inconvenience be eliminated. Therefore,
a Muslim who causes a disturbance cannot say to their non-Muslim neighbor whose privacy
is being violated, “You have no such right.”®’ As seen, the violation of privacy protects the
rights of non-Muslim citizens as well as Muslims. The result does not change even if the
party who suffers harm due to the sighting of the maqarr al-niswan is a non-Muslim or if the
incident is entirely between non-Muslim neighbors. The court records in the books known as
the shar ‘iyyah records confirm this situation.*

As seen in the fatwas, it also does not matter whether the buildings that violate women’s
privacy belong to a private person or a foundation. This does not change even if these buildings
were built for the public benefit. As a matter of fact, in a related fatwa example, it is stated
that if a person builds a dervish lodge for endowment that overlooks someone else’s magarr
al-niswan, then the neighbor has the right to demand that this situation be remedied.*

4.3. The Requests for Elimination of Privacy Violations

The person who violates someone’s privacy is obliged to eliminate any discomfort that
has occurred in any case. For this reason, if someone is harmed because of the visibility of
their maqarr al-niswan, they are not obliged to do so themselves, even if they can relieve
their discomfort with their own ability. In fact, in one of the related fatwas on the subject, it
was stated that the person who violated the privacy of their neighbor across the road with a
window they had built on their own property is obliged to compensate for the damage.*® This
case shows that the fact that the house is on the opposite side of the road does not change the
result. Especially in the fatwa that immediately follows this example, it is clearly stated that
the person who caused the damage cannot demand the other person to repair the damage by
saying, “Since your house is on the opposite road, then put a cage on the windows, so that
your maqarr al-niswan cannot be seen.” They must thus do it themselves.*!

35 Catalcali, Fatawa Ali Efendr (Pertevniyal, 345), 628; Yeni Sehirli, Bahjat al-Fatawa (Pertevniyal, 327), 573.

36 Yeni Sehirli, Bahjat al-Fatawa (Pertevniyal, 327), 573. For detailed information, see Ali Haydar, Durar al-
Hukkam, 3/474.

37 Catalcali, Fatawa Ali Efendr (Pertevniyal, 345), 628; Yeni Sehirli, Bahjat al-Fatawa (Pertevniyal, 327), 574.
For detailed information, see Ali Haydar, Durar al-Hukkam, 3/475.

38 Istanbul Kadi Sicilleri Istanbul Mahkemesi 25 Numaral: Sicil, ed. Coskun Yilmaz (Istanbul: Kiiltiir AS.
Publications, 2019), 80; Istanbul Kad: Sicilleri Istanbul Mahkemesi 137 Numaral: Sicil, ed. Coskun Yilmaz
(Istanbul: Kiiltiir AS. Publications, 2019), 85-86.

39  Catalcall, Fatawa Ali Efendr (Pertevniyal, 345), 628.

40  Yeni Sehirli, Bahjat al-Fatawa (Pertevniyal, 327), 573.

41  Yeni Sehirli, Bahjat al-Fatawa (Pertevniyal, 327), 573.
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In the case of the visibility of spaces defined as magarr al-niswan, it is the most natural
right of the harmed neighbor to demand the elimination of the inconvenience that has occurred.
However, whether a person is justified in complaining about the violation of privacy is shaped
according to the old status (gadim). Thus, it is crucial to determine when the buildings or
construction activities that violate women’s privacy were built. The solution to the problem
and the determination of who is responsible depends on this. The building must have been
constructed later for the person who suffered damage to make a demand and prevent the
neighbor’s disposition. Otherwise, the fact that someone builds a house next to structures that
have existed for a long time does not produce a right to demand the prevention of the violation
of privacy. For example, according to a fatwa on the subject, a house built later was situated
below the neighbor due to the difference in elevation, which caused visibility of the magarr
al-niswan in the new building. In this example, the fatwa states that the person who built their
house afterward cannot demand the closure of their neighbor’s windows or take the necessary
precautions to justify the current situation.*? This is because the other neighbor’s house has
existed for a long time, whereas the damaged person’s house was built later. In such cases,
the person should resolve their problem themselves.*

As seen in the case examples in the shar iyyah records, the complaints were justified if the
buildings that were constructed and expanded differently from the old ones could see spaces
that were the magarr al-niswan. In such cases, the situation of the privacy-violating spaces
results in the decision to demolish or restore them to their previous status or to build a wall
or put up a curtain. For example, in a court record dated 1662, it was decided to demolish a
balcony that was added to a building later because it had a view of the maqarr al-niswan.** In
another example of a lawsuit dated 1696, the plaintiff was found to be right after the discovery,
and it was ruled that ten windows of a house that were built afterwards and overlooked the
magqarr al-niswan should be closed.*

In cases where the magarr al-niswan is seen, it is necessary not to overdo it when repairing
the damage. For example, if the damage can be remedied by installing a curtain or building
a wall to block the view of the area where women are, it is not necessary to completely close
the window.* Similarly, if a person claims that women can be seen through gaps in a fence
wall, they can only request that the gaps be closed, and cannot request that a stone wall be
built instead.”” An example of a case dated 1560, which deals with the situation of brothers
who built an attic over their houses in a way that they could see the magarr al-niswan of other

42 Catalcali, Fatawa Ali Efendr (Pertevniyal, 345), 629.

43 Ali Haydar, Durar al-Hukkam, 3/480.

44 Istanbul Kadi Sicilleri Eyiib Mahkemesi (Havass-1 Refia) 74 Numaral: Sicil, ed. Coskun Y1lmaz (Istanbul: ISAM
Publications, 2011), 28/276-277.

45 Istanbul Shari’iyya Register, no: 22, 85b/1 (13 Saban 1107/18 Mart 1696).

46 Catalcaly, Fatawa Ali Efendi (Pertevniyal, 345), 629; Feyzullah Efendi, Fatawa Feyziyye (Pertevniyal, 347),
503.

47  Catalcall, Fatawa Ali Efendi (Pertevniyal, 345), 629; Ali Haydar, Durar al-Hukkam, 3/473-476.
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houses in the neighborhood, confirms this approach. In this case, it was stated that instead of
demolishing the entire building, it was only necessary to demolish the attic floor that caused
the disturbance.* In another example dated 1664, a lawsuit was filed due to the fact that some
of the windows made later in a three-story building saw the maqgarr al-niswan. As a result of
the investigations, it was decided to eliminate the disturbance by placing wooden curtains in
front of the windows.*

In order to limit people’s property due to magarr al-niswan, the essence of the right to
property must not be touched, the person’s enjoyment of the property should not be completely
prevented and any request in this regard must also be reasonable. As seen in one fatwa example
on the subject, if a person builds a house near another person’s field, this person cannot
prevent their neighbor from cultivating their field by saying to the land owner, “The areas of
my house that are maqgarr al-niswan can be seen from your land.”*® First of all, the landlord
has no right to prevent this because the house in this example was built later. On the other
hand, while eliminating the damage of one neighbor, the property rights of the other cannot
be completely prevented. This is because the damage suffered by the owner of the land in this
way is greater than the damage incurred by their neighbor. Therefore, while eliminating the
damage, the rights of both parties must be protected.

Conclusion

The visibility of the spaces where women move freely in the house without wearing the
scarf (hijab) was considered a violation of privacy in Islamic law. If people’s actions on their
private property violated women’s privacy, then the inconveniences were attempted to be
eliminated by legally restricting the actions that caused the harm.

The term that is usually encountered in the limitations imposed on private property in
neighborhood law and that determines the responsibility in this regard is the concept of “al-
darar al-fahish” (excessive damage). As seen in the examples in the fatwa collections and
shar ‘iyyah records, all kinds of construction activities that are conducted in a manner allowing
a view of the magarr al-niswan are considered to be excessive damage.

The term “magqarr al-niswan” is mostly used to indicate the spaces in the house where
women move around without wearing the scarf (hijab) in Ottoman fatwa collections and the
shar ‘iyyah records. This concept refers to the spaces where women move freely and spend most
of their time without wearing the scarf, such as the kitchen, the wellhead, and the courtyard.
The examples related to the subject show that the garden of the house and the greeting room
(selamlik) were not considered as maqarr al-niswan. The decision is made by looking at the
previous status of the structures. In other words, the fact that a space that was not considered
a maqarr al-niswan before is later used by women does not change the status of this space.

48  Presidency of State Archives Ottoman Archive, Cevdet Belediye, C.BLD, 32/1560, H-29-12-1255.
49 Evkaf-1 Hiimayin Miifettisligi Shar iyya Registers, no: 54, 139a/4 vd. (10 Safer 1075/2 Eyliil 1664).
50 Catalcall, Fatawa Ali Efendr (Pertevniyal, 345), 630.

islam Tetkikleri Dergisi - Journal of Islamic Review 577



Restrictions on Private Property Due to Neighborhood Law: The Visibility of Women'’s Domestic Private Spaces...

Ottoman jurists attached great importance to the protection of domestic privacy and made
the necessary regulations to eliminate any violation of this right. When such violations were
detected, the jurists sometimes resorted to the agreement of the parties and sometimes to the
removal of the disturbing situations (by closing them, building walls or putting up curtains
in front of them).

It was observed that it does not matter whether the buildings or structures that violate
women’s privacy belong to a private person or a foundation. Even if these buildings were
built for public benefit, this does not change the ruling. There is also no difference in religious
identity in this matter. As a matter of fact, the court records show that non-Muslim citizens had
the same rights as Muslims in this regard, and the outcome remained unchanged.

Whether the person is right or not in the complaints about the maqgarr al-niswan was
resolved by examining the previous status (gadim) of the buildings. The actions causing the
damage must have been done later to allow people to make a demand in this regard and to
prevent their neighbor’s dispositions. Otherwise, the fact that someone builds a house next
to structures that have existed for a long time does not produce a right of demand to prevent
the violation of privacy.

As seen in the court records in the shar ‘iyyah records and fatwa examples regarding the
visibility of maqarr al-niswan, it should not be exaggerated while removing the damage. The
rights of property owners should be respected, and their ability to use their property should not
be excessively limited. Additionally, any requests to address the issue should be reasonable.
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